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INTRODUCTION

This article examines how close the Spanish petmtgnsystem comes to fulfilling
what | believe is the ideal role for the prisontite system of punishment. This ideal is
based on three propositions:

a) Imprisonment should be used only in those cagesre a more humane
punishment cannot be imposed (imprisonment astardéasrt) and should be limited its
duration in accordance with humanitarian standafisiitation of the use of
imprisonment).

b) Living conditions in prison should be as simits possible to those of people
living in freedom(normalisation of prison life).

c) It should be possible for prisoners, while segviheir sentences, to participate in
treatment programmes that facilitate their earigteggration into societyréhabilitation in
prison).

The two last two propositions of this ideal haveerbelearly established by the
Spanish Constitution. Article 25.2 of the Constdntstates that a person sentenced to a
term of imprisonment should enjoy the same bagiatsias any other citizen, although that
these rights may be limited, and that prison se@®rshould be directed towards re-
education and reintegration.

The ideal of limiting the use of imprisonment ist daid down expressly by the
Constitution. However, the Constitutional Court Hesd that imprisonment should be
reserved for those cases in which it is not posdiblemploy less intrusive methods for the
protection of society (STC 161/1997). The Congbil Court has also established the

principle of proportionality as a limit to the dticn of the penalty (STC 136/1999).



These constitutional precepts are reflected inslagion -the Penitentiary Law of
1979 and the Penitentiary Rules of 1996- that applihroughout Spain. However
legislation is implemented by two different penttary administrations, namely, the
administration of Catalonia and General Administratof the State (GSA), which is
responsible for prisons in the rest of Spain. Gitleat the legislation is open to different
interpretations and degrees of compliance, the udson below deals with both

administrations.

USE OF IMPRISONMENT
The imprisonment rates and admissions to prisoedent years are reflected in the
following tables:
Insert
[TABLE 1]

[TABLE 2]

Spain has one of the highest rates of imprisonnretthe European Union: only
those for Portugal and England & Wales are higls=e(data in Bulletin d’Information
pénologique, 2000, No 22, page 61). In my opintbe, reason for the high imprisonment
rates in Spain is mainly the severity of the préstt penalties, which became harsher after
the enactment of the 1995 Penal Code.

Before 1995 it was a feature of the Spanish psystem that the sanction for most
of the offences, including the more frequent cortedibffences such as property and drug
trafficking offences, was imprisonment. Moreoverdges were only allowed to suspend

prison sentences of up to one year and then onlgnwhe offender had no previous



criminal record. However, although sentences wererally longer than in other European
Union countries, the time spent in prisoould be reduced through good time credits, based
on good behaviour and participation in treatmetiveies. This meant that offenders could
be granted parole after having served between ling tand one half of the sentence
imposed by the judge.

With the current Penal Code the situation is thest of the offencésontinue to be
sanctioned with imprisonméntand the possibilities for suspending or substitutthe
sentence of imprisonment with a fine have beereamed. Such suspension or substitution
applies to prison sentences of up to two yearsn eveen the person has a previous
criminal record. However, even though the penalttessome of the offences have been
reduced, a person must now serve generally thragega of a sentence to be eligible for
release on parole.

The effect of the 1995 Penal Code has been pai@do@lthough, as shown in
Table 2, the number of entries into prison hasided! in recent years, this has not
prevented the average number of people in prisom fmcreasing. This leads to the
conclusion that the slight reduction of punishnfentsome offences and the increase in the
possibilities of suspending or substituting thessgm sentences has not compensated for
the increased period that must be served befo@eer granted. The overall assessment,
that the 1995 Penal Code of 1995 has resulted nmoie punitive system, can also be
demonstrated by the parole figures in Table 3, lvisicow a reduction by a half between
1996-2003.

Insert

[TABLE 3]



An evaluation of the Spanish penal system in thiet lihe ideal ofimitation of the

use of imprisonmentleads to the further conclusion that, despite ®@51Penal Code’s
extension of suspension and substitution of pregtences, many admissions to prison are
still for less serious offences such minor crimgaiast property and minor drug trafficking
offences. This reveals the legal and practicaltsbarings of the system of alternatives to
imprisonment enshrined in the 1995 Penal Cbddoreover, the extension of the effective
duration of sentences introduced by the CP of 188#s not appear to be justified in terms
of the doctrine of proportionality and, as we shs#le, makes application of the

constitutional principle of rehabilitation far modéficult too.

LIVING CONDITIONS IN PRISON
Infrastructure

There are 77 prisons in Spain, 35 of which wer#é bafore 1980, the remaining 42
being built after that date. There is no doubt thatmodern buildings, which were mainly
constructed in the 1990s, have clearly improvedgmers’ living conditions (Defensor del
Pueblo (Spanish Ombudsmdnjorme 1997:194) and have avoided the overcrowdlag
the European Committee for prevention of Torturd Bthuman and Degrading Treatment
or Punishment (CPT) described as inhumane (CPTt kport 10-22 April 1994, 129).
The new prisons are modular, based on the celtwiaciple, and provide for the full range
of services stipulated by legislation (workshogsrss and cultural facilities, sick bays, and
others).

Although investment has also been made in ther gidsons, until the proposed

total renovation of all prisons is complete, thett continue to be considerable differences



between conditions in the newer prisons and thotke older ones (Defensor del Pueblo,
Informe 1999: 195).

An important issue is that the facilities for womare worse than those for men.
This problem, which is particularly evident in themen’s wings of old prisons for men,
can be seen, for example, in the condition of tmgsgcal structures, in the greater scarcity
of employment opportunities and in the narrowegeaof activities on offer (Defensor del

Pueblo, Informe 1999: 219, Informe 2001:106).

Accommodation

The accommodation of prisoners raises a varietgsnles. As for thplace where a
sentence is served concerned, the construction of new prisons Hasved more people
to serve their sentences in a prison near whererdlearily live. Although there are no
official figures available, the information given the author indicates that, in the GSA
territory 80% of prisoners serve their sentencat@r community of residence and almost
all prisoners resident in Catalonia serve theitesgres in their own community. Obviously,
for the still considerable percentage of people wWierause of a lack of prison places in
their own community, do not serve their sentenass where they ordinarily live, contact
with family and friends is more difficult and th@mortunities for reintegration are reduced.
The Ombudsman has recommended that, in order tesslthis problem more effectively,
a system of waiting lists should be establisheds Would provide a rational and fair basis
for deciding on requests for a transfer (DefensbiRilieblo, Informe 1999:207).

A different problem is that of people who do notveetheir sentences in their
community of residence for reasons other than #uk lof prison space in their own

community. These include prisoners who are membktke terrorist organisation, ETA,



who are dispersed throughout the GSA territory, ia$e who are subjected to punitive
transfers. The practice of punitive transfers hesnbhighly controversial. In this respect,
the Ombudsman has recommended that the authositiesld balance theeed for a
transfer with the problems generated by uprootiagpte (Defensor del Pueblo, Informe
1999: 206).

As for the separation of prisoners current legislation states that the following
categories of prisoners should be held separateéyn and women, juveniles and adults,
prisoners on remand and convicted prisoners, astidifenders and recidivists. The only
one of these rules that is observed without exoepgs the separation of men and women.
Juveniles and adults are not separated in the odseomen: thus this group is
discriminated, once again, in contrast to men. H@reonly in certain prisons are young
men separated from older prisoners. Although tlageeremand prisons and other prisons
for convicted prisoners, in reality most remandgnis also hold a section of the convicted
population. Finally, although in certain prisongréa might be a section for first offenders,
the distinction between first offenders and red&tvis not generally observed in practice.

In prison, women with children under three yeaid lvhve the right to be held in
maternity wings. In the GSA territory, 15% of chigdch are still not accommodated in such
wings, but rather are housed in the ordinary wif@gswomen prisoners (Defensor del
Pueblo, Informe 2001:107).

As for sleeping accommodationthe penitentiary law states that prisoners should
have individual cells, but in practice, leavingdasthe case of some older prisons for whom
accommodation is still in communal dormitories,niost prisons there are two people in
each cell. As individual cells are important in gargeeing the constitutional rights of

prisoners, this practice has been repeatedly deeduhy the Ombudsman and the CPT



(Defensor del Pueblo, Informes 1997:93, 1998: 23@9:197 and CPT, Report, visit 10-22
April 1994, 131; Report visit 22 November-4 Decemb898, 75-76). There is no doubt
that the solution to this problé‘hneeds to involve not only the Penitentiary Adntiagon
but also the legislator and the judges. Howevedois not appear that the penitentiary
administrations, neither in the GSA nor in Catadgmionsider accommodation in individual
cells to be a priority.

During 2002 and 2003 there was a major increagbhdrprison population, which
reached 130 inmates per 100.000 inhabitants theskiorg with the tendency, reflected in
Table 1 for a moderate annual increase. This hagee the problem of overcrowding and
has undoubtedly worsened the living conditionsriggners (Defensor del Pueblo, Informe

2002:48)

Health Care

Health care is provided by penitentiary clinicsthwvthe National Health Service
providing a backup whenever further interventionregjuired. Thanks to investment in
penitentiary clinics and the creation in the 1980snits for those in custody within the
public health network, evaluations undertaken &/ dbntrol institutions (the Ombudsman
and the CPT) of the health care given to prisoaeescurrently positive. It is considered
that prison health care meets the ideal of "nosatbn".

The most negative aspect of the health care syistémthe treatment provided for
the mentally ill. There are insufficient dedicatedts capable of giving specific attention to
such inmates. Other problems are the prevalenpaarimacological treatment over a more

integrated approach to caring for mental illness #@mat fact that mentally ill prisoners are



often abandoned after their release from prisorfgis®r del Pueblo, Informe 1998: 233,
Informe 2000:53).

Special mention must be given to the questionrafydaddicts in prison. Spain is
one of the EU countries with the highest humbedrofy-addicted prisoners (See EMCDA
2001: 25-26). Both because so many intravenous dsags are admitted to prison and
because of widespread intravenous drug use inrpusthout measures to avoid infection
the number of HIV-positive prisoners in Spain isaminigher than in any other EU country
(EMCDA 2001:50).

The principle of normalisation requires that druddiats in prison should have
access to the same programmes for treatment andedsiction that exist on the outside.
Risk reduction programmes through the dispensadfomethadone have been in place
since the 1990s and are currently available in nspsnish prisons. Syringe exchanges
have gradually been implemented since 1997, ane h&en extended to some of the
prisons belonging to the GSA. In summary, even ghokealth care for drug addicts has
clearly improved with respect to that which existedhe early 1990 and the principle of
normalisation is famore observed, it is reprehensible that risk redogbrogrammes have

not been extended to all Spanish prisons.

Work

According to the Spanish Constitution, the rightvork is one of the rights of those
serving prison sentences. At the same time, peratgnlegislation states that prisoners
have both a right and an obligation to work. Bug thality is that the Spanish penitentiary
system does not guarantee that every person wistingiork can actually do sb.

According to 1999 data, in the GSA territory theidpaork positions provided in



10

workshops or in the services of the prison itselfared approximately 20% of the prison
population (DGIP, Informe 1999). The scarcity oidoaork and the poor remuneration for
it, which is inadequate to satisfy the economicdseaf the prisoners and of their families,
is one of the most serious deficiencies of the Bpapenitentiary system (Defensor del

Pueblo, Informe 1999, 205, Informe 2001:110).

Communication with the outside world

Penitentiary legislation establishes the rightdonmunicate with the outside world
by mail and telephone, to receive visits from fgnaihd friends, and, in the case of inmates
not benefiting from temporary leave, to be ablen@intain intimate communication with
their partners and families. There do not appe&etproblems with exercising these rights.
The complaint by the Ombudsman, that some pris@haat possess adequate facilities for
intimate visits (Defensor del Pueblo, Informe 19886: 76), has not been repeated in

recent years.

Il treatment

The fact that the Spanish penitentiary systenuigested to external controls, the
most important of which are the special judges whpervise administrative authorities
(Juez de Vigilancia Penitenciaria), the Ombudsni2efénsor del Pueblo) and the CPT,
seems to have played a decisive role throughoutl889s, in reducing considerably
prisoners’ allegations of physical maltreatmentpigon officers. This reached the point
that the Ombudsman could speak some years agcedipthctically total eradication of
physical mistreatment” (Defensor del Pueblo, Inferi988-1996:36). Meanwhile, the

CPT, which in its 1991 visit received many compigiof torture and ill treatment in the
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prisons it visited (CPT, Report, visit 1-12 Apri991, 91-98), received no complaints of
torture during its 1998 visit and specified that @dlegations of ill treatment referred only
to those transferred to solitary confinement (CR&port, visit 22 November-4 December
1998, 54-56). It seems that the problem of ill tmeent is currently confined mainly to
cases of excessive force used by officers in tlsances where prisoners have offered
resistance.

However, it is important to treat the foregoingamhation with great caution, as,
according to the Ombudsman, the decrease in repbrtéstreatment in recent years is not
due to a reduction in conflict. Rather it is thesult of the absolute lack of inmate
confidence in the Administration’s ability to untlte impartial investigations (Informe
2001:102; Informe 2002:149). In fact, the Ombudsrhas criticised the administration’s
ineffectiveness and lack of zeal in investigatimparts of maltreatment (Defensor del
Pueblo, Informe 1999: 214, Defensor del Pueblarime 2000: 55).

From the perspective of humane treatment, we dhalsb mention the situation of
prisoners who serve their sentences in closedrprsgimes. Two kinds of prisoners can be
sent to a closed prison: those classed as beimgnealy dangerous and those who do not
adapt to the ordinary prison regime. The formersam to "special departments" (the most
restrictive) and the latter to "closed departmentBable 4 shows that both in the GSA and
in Catalonia, an average of 3% of prisoners setlved sentences in a closed prison.

Insert
[TABLE 4]

The regime for prisoners in closed prisons, angbarticular for those housed in

"special departments”, has been heavily criticibgdthe CPT, which considered that it

could become similar to the situation of prisonerving a sanction of solitary
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confinement in a cell (which lasts a maximum ofdb4/s) but without temporal limitation:
it is legally possible for a person to serve thiérersentence in closed regime (CPT; visit 1-
12 April 1991, 113).

The Spanish legislator accepted the recommendafitme CPT that the conditions
of solitary confinement for persons serving in ‘spédepartments” had to be improved. In
response, the 1996 Penal Code increased the temhedhld be spent outside the cell to a
minimum of 3 hours.

However, both the Ombudsman (Informe 1999: 114)thadCPT in its report on its
1998 visit (Report Visit 1998: 68) indicate thatopke housed in "special departments”
continue to suffer major isolation from prison &taddditionally, there are very few
activities available. Taking into account the psyolgical deterioration and the increase in
aggressiveness that long stays in these specialtdegnts produce (Defensor del Pueblo,
Informe 1997:201), it seems necessary to improxiadiconditions for these prisoners by
reducing hours of isolation, increasing associatitin other people, provision of more

activities and even limiting the period of contimgostays in closed conditions.

Legal protection of the prisoner

The Constitution and the law guarantee prisorméghts to makes complaints and to
appeal against the decisions of the administratiat they consider damaging to their
rights or interests. There is a specialised jucisoln to control the penitentiary
administration and to protect the rights of prissn@uez de Vigilancia Penitenciaria).
Moreover, prisoners can direct their requests amaptaints to the public prosecutor and to

the Ombudsman. In all these procedures, the pridwagethe right to a lawyer.
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All of these procedures aim to safeguard prisonggbts against any illegal action
carried out by the penitentiary administrationphactice, however, the legal protection of
prisoners encounters certain difficulties. Theraasprovision for legal aid in penitentiary
guestions. Consequently, not all inmates are egjadlle to ensure the protection of their
rights and interests. Moreover, penitentiary juddese been criticised in certain cases for
failing to act as guarantors of the rights of pniss (Defensor del Pueblo, Informe 1988-

1996:179; CPT, Report, Visit 10-22 April 1994, 185)

REHABILITATION
Constitutional and legal framework

Article 25.2 of the Constitution establishes thas@n sentences must be geared
towards re-education and reintegration. Althougle ttoncepts of re-education and
reintegration are controversial, it seems, accgrdm Mapelli (1983:150-152), thae-
educationshould be understood as activity aimed at fightiregcauses of delinquency and
preventing from recidivism, whilesintegration consists of reincorporating offenders into
society while they are serving their sentences.r@ftbee, in the context of the Spanish
Constitution, it seems that rehabilitation shoudddonceptualised as the offender, who is
re-educated or is in the process of re-educatiemgbreintegrated into the community
while serving a prison sentente.
Following article 25.2 of the Constitution, peniti@ny legislation establishes that a person
serving a prison sentence has the right to reaaivgarticipate in treatment activities that
should be offered by the penitentiary institutisach as education, professional training,

work and specific treatment programmes. Moreoven ®llowing article 25.2, legislation
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has created different mechanisms for the reintegradf the person in society while
serving a prison sentence.

The most important of these mechanisms are, fieshporary leave which allows a
person serving a prison sentence in an ordinasppniegime to be temporarily released for
periods of up to seven days and up to a total ofl®@ a year. In order to benefit from
temporary leave, inmates must have served a qusrteeir sentence.

Secondly, the sentence may be served undespam prison regime The open
system is divided into two types: ordinary and nettd. The ordinary mode entails the
prisoner spending a few hours a day outside an qpeson, working or performing
treatment related tasks, and having leave at welskdn the restricted mode the prisoner
only benefits from weekend leave. A prisoner mustmally have completed a quarter of
the sentence before being considered for open tonsli

The third mechanism is conditional releasepamole, which entails release under
supervision and assistance from the penitentiamir@dtration. But supervision during
parole seems to be very limited (VEGA 2001:360aroRe requires both the completion of
three-quarters of the sentence, or two-thirds iteptional case® and prior referral to an
open regime.

In accordance with the constitutional concept diaf®litation, for prisoners to
benefit from these mechanisms their re-educatiogmpsis must be positive, which can be
shown through participation in treatment activitiesganised by the penitentiary

administration.

Treatment programmes
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It is worth distinguishing betweegeneric programmes,designed to ensure that
prisoners can spend their time in prison produbtiwesolved in work, education, training,
sport and cultural activities, argpecific programmesthat are aimed at directly tackling
some individual causes of criminal behaviour

With respect tayeneric programmes,it could generally be said that the prisoners,
except when they are held under a closed redgnareg the option of participating to a
certain extent in all these programmes. Work igx@ception, for, as was shown earlier, in
Spanish prisons productive work is only availalbeapproximately 20% of the prison
population.

With respect to the generic treatment programmiess important to note that
foreign prisoners with no legal standing in Sparhp constitute over the 20% of the prison
population, have very restricted opportunities fehabilitation. On the one hand, they
cannot take part in the professional training cesirsvhich tend to be financed by the
European Union and which are only open to legatlezds of a European Union country.
On the other hand, as they have no right to worggain, it is more difficult for them to be
admitted to an open prison.

As for specific treatment programmesit must be pointed out that these exist
exclusively in two areas: treatment for drug-addgiasoners, and cognitive-behavioural
programmes for offenders sentenced for violent €sim

Programmes for treatingrug-addict prisoners can either be followed under
therapeutic community conditions at a penitentiarstitution, or in extra-penitentiary
institutions. These programmes combine medicalrtreat with psychological help and
socio-labour therapy. The current demand for plameshese programmes is far greater

than what is on offer.
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For violent offendersthere are generic programmes and specific progranfore
sex offenders and those sentenced for domestiengel While the programme for sex
offenders, which began in 1997, exists in most Hbpaprisons, the programmes for
domestic offenders, which began in 1999, are ombilable in a few prisons within the
GSA territory; the generic programmes for violestinquents, which began in 2001, are
only available in Catalonia. There are many mompfeein prison for violent offences than
there are places on these programmes. Neverth#lessformation we have received from
the administrators is that demand is not much greian supply. Therefore, everybody
wishing to participate in these programmes canadat Some point in their sentence.

One of the problems that penitentiary administretidhave not solved is the
continuity of these programmes once the person moweto an open prison or is released
on parole. There are no public or private instia$ offering rehabilitation programmes for

violent delinquents, making the extension of thesgrammes a difficult task.

The general penitentiary system and that in Cataloia: comparative results

Since the Spanish Constitution states that prisemtesces should facilitate re-
education and reintegration, it seems that onerait that could be used to measure the
effectiveness of the penitentiary system is the lmemof people that manage to rehabilitate
themselves. An indication of rehabilitation is lgigranted temporary leave and, most of
all, being transferred to an open prison beingtgparole.

Temporary leave, transfer to an open prisons anolg@ share, at least in theory, the
two constitutional dimensions of rehabilitation: the one hand, the person must have a

positive prognosis for re-education for these tgtanted (and the offender must behave in
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accordance with this prediction to avoid revocgtiand, on the other hand, all of these
institutions imply reincorporating the offenderarthe community.

In the following comments, | refer in particulan the results of the Spanish
penitentiary system regarding the two institutionbjch are deemed to have the greatest
rehabilitative power: open prison and parole. Hosvebefore detailing the results, | should
like to respond to a potential objection to theecion for measuring rehabilitation that | am
suggesting. It is quite reasonable to deny thaapication of open prisons and parole can
be considered a good criterion for measuring tiellef rehabilitation produced by the
penitentiary system, as it could be said that rditetipn should be verified by not
reoffending once the sentence has been servedelrd@intention of challenging this as a
good criterion for measuring rehabilitation, buven that, in the context of the Spanish
Constitution, rehabilitation should be a goal agbtewhile serving the sentence, it seems
reasonable to evaluate the penitentiary system fsuch a perspective. Moreover,
criminological research seems to confirm that peaarving part of their sentence in an
open prison or on parole tend to reoffend lessnatan those serving their sentences in the
ordinary system or those not granted parole (Reoldiuthes-Luque (1996:144-150). This
suggests that the greater the percentage of p@opleen prisons or on parole, the better
the chances for the penitentiary system to impribseresults during the post-sentence
period™

To evaluate the results of the Spanish penitensgsgem, | shall now proceed by

comparing the use made in the GSA and in Catalafnigpen prisons and parole.

Open prisons
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Tables 5 and 6 reflect the use made in the GSAdserrand Catalonia of open
prisons, distinguishing the two modalities outlinedlegislation. These are ordinary open
prisons, where convicts spend a few hours a dagidmithe penitentiary building, working
or performing rehabilitation-related tasks, anddisve leave at weekends, and restricted
open prisons, where prisoners benefit only fromkead leave.

Insert
[TABLE 5]

[TABLE 6]

It can be concluded from an analysis of Tables & @rhat, with respect to open
prison, the effectiveness of the Catalan penitenggstem is greater than that of the GSA.
This is particularly evident if we compare the mariages of people in ordinary open prison
regimes, from which it can most clearly be dedutted that they are rehabilitated, given
that most of their activities takes place in thenowunity. For such regimes the figures for
Catalonia are almost triple those for the GenetateSAdministration.

What are the reasons for the Catalan administraibmeving better results than the
GSA administration with respect to the number adgle serving in an open prison? As a
working hypothesis, | would suggest the following:

(i) First, it could be relevant that the Catalamipentiary system grantemporary
leave more often to prisoners than the General StateiAidtration, as is shown in Tables
7 and 8.

Insert
[TABLE 7]

[TABLE 8]
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The fact that in the period from 1996 to 2003 thatalan penitentiary
administration granted 40% more temporary leava tha GSA could be a relevant factor.
This is because, in practice, it is a prerequisitedransferring a prisoner to an open prison
that the prisoner has been granted temporary leaile in an ordinary prison and that such
leave has been completed without negative inciddraging occurred. Successful
completion of temporary leave is an indicator g@rsoner’s capacity for living in freedom
without committing crimes. It is important to poiotit that, despite the granting of much
more temporary leave by the Catalan administratiom,data on failure to return to prison
after such leave indicates that such failures ahg 0% more frequent in Catalonia.

(ii) The second factor that could be relevant tdarstanding the difference between
the percentages of open prisoners in the two adtraions is that the Catalan
administration has more professionals such as p$ygists, criminologists, educators and
social workers in its prisons. This means that repoeeded to justify transfer to open
institutions can be generated more quickly. Moreowe Catalonia there is a specific
service, which does not exist in the GSA, to agmisioners who cannot do so themselves
to find work. This service, which directly managesrk seeking through agreements with
collaborating businesses and which advises prisoaerways of finding work, makes it
easier for sentenced prisoners to be transferrad tipen prison.

(iii) Finally, it may also be important that whipgisoners resident in Catalonia serve
their sentences in Catalan prisons, in the re€Spafin thepercentage of people serving
sentences in their autonomous communitis only 80%. Clearly, the possibility of being
granted a temporary leave and of finding work sslevhen serving a prison sentence far

from the usual place of residence.
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Parole

Tables 9 and 10 show the grants of parole by ti$& Gnd by the Catalan
administration.

Insert
[TABLE 9]
[TABLE 10]

Two aspects of these tables require further comment

(i) Both in the GSA and in the Catalan administnatigrants of parole were reduced
by at least a half in the 1996-2003 period. Thidus to the fact that the 1995 Penal Code
abolished remission of sentences — good time arediitis produced an increase in the
length of the sentence to be served.

It may appear very strange that if transfer to penoregime is usually made as
preparation of parole, the reduction of parole hasproduced a similar decrease in the
percentage of prisoners transferred to an openmri¥he only possible explanation of this
paradox is that prisoners are classified as seit&n an open regime more easily than
before. It would therefore seem that the new lagjsh leads to prisoners being kept within
this third degree of imprisonment, although forithgositive development they could
perfectly well be out on parole.

(i) The Catalan penitentiary administration does fulfil the goal of rehabilitation
better than the GSA with respect to parole relea®asthe contrary, an average of 30%
more of the overall number of convicted prisoneesgranted parole in the GSA territory, a
statistically significant difference. How can tharadox that Catalonia has a larger

percentage of prisoners in open regimes but gnaartsle to fewer prisoners than in the
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GSA territory be explained? The only possible answ¢hat the Catalan administration is
more demanding than the General State Administratiggranting parole, as it requires the

person to demonstrate of their re-education, thiaupnger stay in the open regime.

Evaluation of the results

From the analysis that | have made of the use ehgystems and parole by the
GSA and the Catalan administration, the followiranadusions on the effectiveness of
rehabilitation can be drawn:

() From the point of view of the effectiveness wdhabilitation in the two
administrations the data show contradictory res@tstalonia is much more successful in
granting leave and transferring prisoners to opgintes, but the GSA grants parole to
more prisoners than the Catalan administration.

(i) These data indicate that the two administradibave different models of parole,
this is, parole as a means of re-education andeasdautomatic early release of prisoners
who have served most of their sentence. The approache Catalan administration
follows the first model more closely and the GS& #econd. As a matter of principle, the
first model can only be supported if it is moreeetive in preventing reoffending.

(iif) Considering that the Catalan administratienmore committed to the ideal of
rehabilitation and that that leads to the sentdseiag more severe in practice (although
only in relation to parole), the question that tmde answered is whether the relationship
between rehabilitation and severity is a contingesrca necessity. My hypothesis is that in
Catalonia prisoners tend to spend more time thamétessary in the open regime. This is
due to the rigid legal framework, in terms of whighrole can only be granted after they

have served three quarters or at least two thifdsheir sentence. Within a more
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individualized legal system, parole could be grdrgarlier. With such a system, the results

of the Catalan administration with respect to pauauld improveé.

CONCLUSIONS

The description of the Spanish penitentiary systan be summarised by the
following points:
(i) The Spanish punitive system makes excessiveofisbe sentence of imprisonment.
There are two primary reasons for this. First, mafignders are still being sent to prison
for non-serious offences. Such offenders shouldéat with by means of community
sentences (Cid-Larrauri 2002). Secondly, the gffeauration of the sentences is, without
any justification, longer than in most European dsnicountries (see a European

comparison in Bulletin d’'information pénologiqué&ad, No 22).

(i) As a result of the significant prison renowati programme in the 1990s, prison
conditions have improved considerably over the dasade. From the point of view of the
principle of "normalising” prison life, further §te should be taken: Within the GSA there
should be a greater emphasis on ensuring thatngisserve their sentences nearer their
homes. The right of prisoners to a single cell #thdne respected. Fairly paid penitentiary
work should be available to all. Free legal adwsbeuld be provided to indigent prisoners
to assist them in penitentiary matters. Furthermooaditions in centres for women should
be similar to those in centres for men. The probdémvercrowding, that seemed solved in

the 1990s, has recently reappeared and it thretiterexlvances of the past decade.
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(i) In the 1990s, as a consequence of strictertrots on the penitentiary administration,
accusations of torture seem to have been elimiratddcases of ill treatment seem now to
be exceptional. However, the data should be treatédcaution, given the Ombudsman’s
complaint that the General State Administrationsdoet investigate adequately reports of
mistreatment. The living conditions of prisonersciased prisons have improved since the
reform of the prison rules in 1996, but the comadisi of solitary confinement in the "special

departments” is still excessively severe and doésneet standards of humane treatment.

(iv) Based on a constitutional interpretation, #ecion for measuring the capacity for
rehabilitation of the penitentiary system is thenfber of sentenced prisoners who benefit
from temporary leave, open prison and parole duttiegy sentence. The comparison made
between the results for the General State Admatistnt and the Catalan administration
leads to the conclusion that the latter is morerodtad to rehabilitation in relation to leave
and to open regimes, but the former grants pamlmdre prisoners. This contradictory
results are possibly due to the fact that the GPpr@aches parole more as a form of

automatic early release than as a final step iptbeess of re-education.

(v) The legal framework does not support a pracbased on rehabilitation. This ideal
requires legal possibilities for reintegration intommunity of the people who are re-
educated or in the process of re-education. Dejaperole until the completion of three
quarters or two thirds of the sentefideas negative consequences for the principle of
rehabilitation. It leads either to the open regin@ being applied until that moment

approaches and then to parole being granted asitamatic early release (as the GSA
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does), or prisoners who seem ready for parole bepgin an open regime (as the Catalan
administration does).
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TABLE 1 Average Prison Population in Spain (1996-203)

ON REMAND CONVICTED TOTAL Prisoners  per
100,000
inhabitants
1996 10,588 (23.9%) 33,724 (76.1%) 44,312 112
1997 11,083 (25.5%) 33,370 (74.5%) 43,452 109
1998 11,272 (25.2%) 33,475 (74.8%) 44,747 112
1999 10,576 (23.3%) 34,830 (76.7%) 45,406 113
2000 9,729 (21.5%) 35,580 (78.5%) 45,309 112
2001 10,006 (21.4%) 36,588 (78.6%) 46,594 114
2002 11,340 (22.6%) 38,769 (77.4%) 50.109 121
2003 12.383 (22.7%) 42,082 (77.3%) 54.465 129

SOURCE: Direccion General de Instituciones Peniteias (DGIP),_Numero de internos en los centros
penitenciarios. Evolucién semanal; Secretaria dei@es penitenciarios, Rehabilitacién y Justiciavenil,
(SSPRJJ), Estadisticas semanales de poblaciérsaeéiar the Spanish population figures: Institutzidnal

de Estadistica.
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TABLE 2 Prison Admissions in Spain (1996-2003)

YEAR Admissions Admissions per 100,000 inhabitants
1996 51,568 130

1997 55,739 140

1998 53,521 134

1999 47,598 118

2000 41,569 101

2001 41,359 101

2002 41.768 101

2003 40.491 96

SOURCE: with respect to the General State Admiaiistn (GSA) data: DGIP, Estadistica Penitenciaria.
Boletin semestral, n® 2, Junio 2001 and, for tregy@001, 2002, 2003, information supplied to thther by
DGIP; with respect to the data for Catalonia: infation supplied to the author by the SSPRJJ.




TABLE 3 Parole granted in Spain (1996-2003)

29

YEAR CASES OF PAROLEAVERAGE CONVICTED PAROLE GRANTED PEF

GRANTED 100 CONVICTED,
PRISONERS

1996 8,684 33,724 26

1997 6,669 33,370 20

1998 6,215 33,475 19

1999 6,050 34,830 17

2000 5,628 35,580 16

2001 5,453 36,588 15

2002 5.442 38,796 14

2003 5.062 42,082 12

SOURCE: information supplied to the author by D@H SSPRJJ
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TABLE 4 Classification of Sentenced Prisoners. Gemal State Administration and
Catalonia (1996-2003).

TOTAL CLASSIFIED | CLOSED PRISON | ORDINARY PRISON|OPEN PRISON
(FIRST DEGREE) | (SECOND DEGREE)| (THIRD DEGREE)
GSA | CAT | TOTAL|GSA|CAT |[TOTAL | GSA | CAT | TOT | GSA | CAT | TOT
1996 22,5994,11226,711 | 3% | 2.29%2.9% | 81.7% 75.2%] 80.5%] 15.3%] 23.3%]| 16.6%
1997 22,6994,066| 26,765 | 2.9%3.1%|2.9% | 82.8% 73.7%| 81.4%]| 14.3%]| 23.2%]| 15.7%
1998 24,2504,079] 28,329 | 2.8%2.6%)| 2.8% | 83.8% 72% | 82.29 13.5%)| 24.5%| 15%
1999 25,017 4,125] 29,232 | 3.1% 2.5%)| 3% 82.99% 72.4%]| 81.4%]| 14% | 25.1% 15.6%
2000 26,4664,417/ 30,838 | 3% | 3% | 3% 83.7971.9%)| 82% | 13.3% 25.1%)| 15%
2001 28,0334,459 32,492 | 2.8%3.3%|2.9% | 83.7% 72.7%| 82.2%] 13.5%) 24 % | 14.9%
2002 29,9394,896| 34,835 | 2.9% 3.5%)| 3% 83.59% 70.4%]| 81.7%]| 13.6%]| 26.1%)| 15.3%
2003 32.7805,420/ 38,200 | 2.9%2.5%|2.9% | 85.7% 72.2%| 83.8%]| 11.4%] 25.3%]| 13.3%
AVERAGE
1996-2003 2.9%]| 2.8%|2.9% | 83.5%]| 72.6%| 81.9%]| 13.6%]| 24.6%)| 15.2%

SOURCE: DGIP, _Estadistica General Poblacion Reclisalucion mensual.; SSPRJJ, Estadisiticas
semanales de poblacién reclusa. Data on DecemBef &hch year.
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TABLE 5 Sentenced Prisoners in Open Prison Regimeg$Ordinary/Restricted).
General State Administration (1996-2003)

4]

NUMBER OF| ORDINARY OPEN|RESTRICTED TOTAL OPEN
SENTENCED PRISON REGIME | OPEN PRISON PRISON REGIME
PRISONERS Number and REGIME Number and
CLASSIFIED percentage of theNumber and percentage of th
sentenced prisonerpercentage of thesentenced prisoner
classified sentenced prisonerslassified
classified
1996 22,599 1,559 (6.9%) 1,898 (8.4%) 3,457 (15.3%)
1997 22,699 1,475 (6.5%) 1,748 (7.7%) 3,223 (14.2%)
1998 24,250 1,600 (6.6%) 1,649 (6.8%) 3,249 (13.4%)
1999 25,017 1,651 (6.6%) 1,751 (7%) 3,402 (13.6%)
2000 26,466 1,800 (6.8%) 1,880 (7.1%) 3,680 (13.9%)
2001 28,033 2,132 (7.6%) 1,640 (5.9%) 3,772 (13.5%)
2002 29,939 2.345 (7.8%) 1,726 (5.8%) 4.071 (13.6%)
2003 32,780 2.406 (7.4%) 1,316 (4%) 3.722 (11.4%)
AVERAGE
1996-2003 7% 6.6% 13.6%

SOURCE: DGIP, Estadistica General de Poblaciént@eciaria, Evolucién mensual. Data on Decembér 31

of each year.
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TABLE 6 Sentenced Prisoners in Open Prison Regimes(Ordinary/Restricted).
Catalonia (1996-2003)

4]

NUMBER OF| ORDINARY OPEN|RESTRICTED TOTAL OPEN
SENTENCED PRISON REGIME | OPEN PRISON PRISON REGIME
PRISONERS Number and REGIME Number and
CLASSIFIED percentage of theNumber and percentage of th
sentenced prisongpercentage of thesentenced prisoners
classified sentenced prisonerslassified
classified
1996 4,112 563 (13.7%) 397 (9.7%) 960 (23.4%)
1997 4,075 662 (16.2%) 290 (7.1%) 952 (23.3%)
1998 4,079 781 (19.1%) 231 (5.7%) 1,012 (24.8%)
1999 4,206 827 (19.7%) 206 (4.9%) 1,033 (24.6%)
2000 4,417 837 (18.9%) 275 (6.2%) 1,112 (25.1%)
2001 4,549 854 (18.9%) 233 (5.1%) 1,091 (24%)
2002 4,892 1,056 (21.6%) 213 (4.4%) 1,269 (26%)
2003 5.411 1,215 (22.5%) 165 (3%) 1,380 (25.5%)
AVERAGE
1996-2003 18.8% 5.8% 24.6%

SOURCE: SSPRJJ, Estadisticas semanales de pobtacldsa. Data on December34f each year.
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TABLE 7 Temporary Leave for Sentenced Prisoners Seing in an Ordinary Prison.
General State Administration (1996-2003)

No NUMBER OF| RATIO OF[No OF| PERCENTAGE
TEMPORARY |SENTENCED |TEMPORARY |FAILURES TO|OF FAILURES
LEAVE PRISONERS INLEAVE  PER|RE-ENTRY  |TO RE-ENTRY
GRANTED AN PRISONER
ORDINARY  |[(BY YEAR)
PRISON (31
XII)
1996 28,388 18,436 155 1 500 1.8%
1997 26,976 18,744 1.40: 1 435 1.6%
1998 26,638 20,312 1.30: 1 387 1.45%
1999 27,705 20,739 1.30: 1 373 1.35%
2000 27,114 22,152 1.20: 1 371 1.35%
2001 28,372 23,473 1.20: 1 403 1.40%
2002 29,001 25,009 1.15: 1 414 1.40%
2003 31,893 28,102 1.15: 1 359 1.10%
AVERAGE
1996-2003 1.30: 1 1.40%

SOURCE: DGIP

Informe (1996, 1997, 1998, 1999); afdrmation supplied to the author by the DGIP

(data of temporary leave in the years 2000, 22002, 2003).
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TABLE 8 Temporary Leave for Sentenced Prisoners Seing in an Ordinary Prison.
Catalonia (1996-2003)

No NUMBER  OF|RATIO  OF|No OF| PERCENTAGE
TEMPORARY |SENTENCED |TEMPORARY |FAILURES TO|OF FAILURES
LEAVE PRISONERS INLEAVE PER|RE-ENTRY |TO RE-ENTRY
GRANTED |AN ORDINARY | PRISONERS
PRISON (31-XI1) | (BY YEAR)
1996 6,080 3,059 2. 1 90 1.50%
1997 5,558 2,997 1.85. 1 74 1.35%
1998 5,703 2,972 1.90: 1 104 1.80%
1999 5,540 3,050 1.80: 1 80 1.45%
2000 6,093 3176 1.90: 1 99 1.60%
2001 5,726 3,221 1.80: 1 97 1.70%
2002 6.344 3.445 1.85: 1 101 1.60%
2003 6.378 3.915 1.60: 1 81 1.25%
AVERAGE
1996-2001 1.85: 1 1.55%

SOURCE: Consejeria de Justicia (Catalonia) Memd@®6, 1997,1998 and 1999) and information supplied

to the author by SSPRJJ (data for temporary lgayears 2000, 2001, 2002, 2003).
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TABLE 9 Parole Granted: General State Administration (1996-2003)

YEAR CASES OF PAROLEAVERAGE SENTENCED PAROLE GRANTED

GRANTED PRISONERS PER 100 SENTENCED
PRISONERS

1996 7,607 28,825 26

1997 5,777 27,464 21

1998 5,426 28,627 19

1999 5,340 29,964 18

2000 5,017 30,561 16

2001 4,869 31,501 14

2002 4,980 33,336 15

2003 4,580 36,258 13

AVERAGE

1996-2003 18: 100

SOURCE: information supplied to the author by D@bRroles granted) and DGIP, NUumero de internos en
los centros penitenciarios. Evoluciéon semanal @yeiprison population).
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TABLE 10 Parole Granted: Catalonia (1996-2003)

YEAR CASES OF PAROLEAVERAGE SENTENCED PAROLE GRANTED

GRANTED PRISONERS PER 100 SENTENCED
PRISONERS

1996 1077 4,889 22:100

1997 919 4,906 19: 100

1998 789 4,848 16: 100

1999 710 4,866 15: 100

2000 611 5,019 12: 100

2001 584 5,087 11: 100

2002 462 5,433 8: 100

2003 482 5,824 8: 100

AVERAGE

1996-2003 14: 100

SOURCE: Information supplied to the author by SSPRJaroles granted) and (SSPRJJ), Estadisticas
semanales de poblacién reclusa. (average prisangimm).

" | refer exclusively to those infringements desediasoffences (and which may, perhaps,
correspond to the North-American “felonies”). Theuation is different to that of
infringements described asinor offences (which may correspond roughly to the North—
American “misdemeanors”) for which the main pen&ty fine and the maximum penalty
is weekend imprisonment.

" Spanish penal law establishes a minimum and amoax sentence, within the limits of
which judges exercise their discretion to deterntiveesentence. For example, the offence
of theft (of a value exceeding €300) is punishethvé sentence of 6 to 18 months in
prison.

" To illustrate this question, I shall refer to @idrrauri (eds.) (2002), in which empirical
research was presented on the implementation efalives to imprisonment prescribed
by the Penal Code of 1995. The research showstliese alternatives are relatively

ineffective in avoiding imprisonment of offenderavie not committed serious crimes but

nevertheless have a criminal record.
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V' The Spanish Constitutional Court has not conteiio a solution, for in its 195/1995,

FJ 3 decision it held that compulsory accommodatiomollective cells is a necessary
consequence of the prisoner's loss of freedomoinrast to this, however, the Supreme
Court of Lower Saxony, Germany, has ruled thatooess have a constitutional right to be
housed in single cells (see: Dunkel-Rossner, in XAdrSmit- Dinkel 2001:312).

V| am referring to the exchange of syringes thas hot yet been fully adopted in
Catalonia, apparently due to pressure from prisuons that fear for the safety of prison
officers. However, the experience of syringe exgeaim the GSA territory does not seem
to have generated any increase in security prob(B@$P, Informe 1998:135).

¥ Constitutional jurisprudence has not contributedhe recognition of a general right to
work. The Constitutional Court, in its decision 17/289, FJ 3, established that the "right"
to work is to be introduced gradually and thatityoobliges the penitentiary administration
to act within the limits of its resources. A coumteample can be observed in the
Netherlands, where prison work is both a right anabligation of all prisoners. In that the
administration is obliged to provide paid work fatisoners and to pay them when it is
unable to provide work (see Kelk, in Van Zyl Smithikel, 2001:495).

i My reflections on the constitutional concept ohabilitation were produced with the

help of Beatriz Tébar, who defends this idea in Hectoral dissertation “La libertad

condicional en el derecho espafiol” (Barcelona, 20@ipublished.

Vil The criminal law establishes that parole may Is® aranted after two thirds of the
sentence in cases where a prisoner participatéeatment activities for a long period.

During the past three years (2001,2002, 2003)enGBA territory parole has been granted
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after two thirds of a sentence has been serve@% @& the cases (information supplied to
the author by the DGIP).

| make this claim with some hesitation, for in Bpthere is no research comparing the
recidivism rates of offenders who have benefitenfthe open system or parole with those
for homogenous control groups that have not beeamtgd those privileges. There is
therefore always the possibility that the loweridaésm rate of offenders in the open
system and on parole could be attributed exclugiteebetter personal circumstances which
influenced the transfer to an open prison or thegng of parole and not to the specific
manner in which the sentence has been served.

* A recent reform of the Penitentiary Law (L.O 7/3DPChas include a new benefit,
consisting in three months of remission for evemsary of time served, if offenders
participate in treatment activities or in progransnagmed at reparation for their victims.

X The Spanish system of parole is one of the mgstaiis within the European Union (see

a general comparison of the penitentiary systemgan Zyl Smit-Dunkel, 2001).



